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I.
What the HR Professional Should Know About…ERISA 


A.
What is ERISA?


Simply put, the Employee Retirement Income Security Act (“ERISA”) is a federal law covering employee benefit plans.  For most plans, it: (i) requires detailed disclosure to covered individuals, (ii) requires detailed reporting to the government, (iii) imposes strict fiduciary code of conduct on individuals who sponsor and administer ERISA plans, and (iv) provides a federal mechanism for enforcing rights and duties and preempts state laws which regulate employee benefit plans.


B.
Who is subject to ERISA?


ERISA covers any employee welfare benefit plan if it is established or maintained by an employer engaged in commerce or in any industry or activity affecting commerce; by an employee organization or organizations representing employees engaged in commerce or in any industry or activity affecting commerce, or both.


Therefore, any employer who maintains an employee welfare benefit plan (as defined in I.C) is covered unless specifically exempted.  Exempt employers include governmental entities (federal, state, local), and churches.  


C.
What benefits are covered by ERISA?


ERISA covers “employee benefit plans.”  This includes any plan, fund or program maintained by an employer which: (i) provides for a covered fringe benefit and (ii) is not merely a payroll practice or voluntary employee pay all plan.  Covered fringe benefits include:

· Health plans;

· AD&D insurance;

· Cancer insurance;

· Death benefit plans;

· Dental plans;

· Disability benefits;

· Group term life insurance;

· Pre-paid legal plans;

· Prescription drug plans;

· Funded sick pay plans;

· Funded vacation plans;

· Certain discounts on employer services;

· Vision plans; 

· Certain wellness plans; and

· Certain discount benefit plans.


D.
Payroll Practice Safe Harbor


Although it may look like an employee welfare benefit plan, the Department of Labor has specifically exempted “payroll practices” from the ERISA requirements.  An example of an exempt payroll practice is paying short-term disability benefits out of the employer’s general assets and not creating a separate fund or insurance policy for such benefits.  Not all payroll practices, however, are subject to the safe harbor.  For example, paying medical premiums on a pre-tax basis is not considered a payroll practice.


E.
What are ERISA’s main requirements?

· Plan document must exist for each plan
· Plan terms must be followed and strict fiduciary standards adhered to
· Fidelity bond must be purchased to cover every person who handles plan funds
· Summary plan description must be furnished automatically to plan participants
· Summary of material modifications must be furnished automatically to plan participants when a plan is amended
· Copies of certain plan documents must be furnished to participants and beneficiaries upon written request
· Form 5500 must be filed annually for each plan (subject to important exemptions)
· Summary annual report must be furnished automatically to plan participants for plans which file a Form 5500
· Claim procedures must be established and followed when processing benefit claims and when reviewing appeals of denied claims
· Plan assets, including participant contributions, may be used only to pay plan benefits and reasonable administration expenses
· For some plans, plan assets may have to be held in trust
· Group health plans must conform to applicable mandates like COBRA and HIPAA.
F. How does ERISA effect state law?


Another important aspect of ERISA is its preemption of state laws attempting to regulate employers or employer-sponsored plans.  Section 514 of ERISA preempts all state laws that “related to” employee benefit plans.  Generally, a state law would relate to an employee benefit plan if it has a connection with or refers to an employee benefit plan.  Saved from preemption, however are state laws which regulate insurance.  While the preemption analysis is  complicated and should be carefully reviewed in ascertaining whether a state law applies, generally if a plan is fully-insured, the plan will need to comply indirectly with state law through the insurer who insures the plan and is required to comply.  However, laws which attempt to regulate a self-insured plan or an employer in its role as plan sponsor, will generally be preempted.


II.
What the HR Professional Should Know About…Common Mistakes


A.
Absence of a Plan Document


All ERISA governed plans must have a formal written plan document.  In addition, all cafeteria plans established under IRC § 125 must also be administered pursuant to a written plan document.  Employers who do not have a plan document are subject to fines under ERISA and can lose their cafeteria plan’s tax benefits under IRC § 125.  Therefore, if you do not have a written plan or can not find your plan document, you should have one drafted immediately.


B.
Not having the Plan Document Periodically Reviewed by Counsel


Often times benefit plans and cafeteria plans are drafted by accountants or third party administrators.  While they likely advise you to have them reviewed by your own legal counsel, many times this advice gets ignored.  Because these plans tend to be form documents it is important that you have them reviewed to ensure that they meet the your specific needs.  In addition, because the TPA and accountants are not lawyers and because they may have their own interests if they administer the plans for you, it is important for you to have you own attorney look over the plan.


C.
Offering Individual Policies through a Cafeteria Plan


For various reasons employers sometimes want to allow their employees to pre-tax premiums through the employer’s cafeteria plan for insurance benefits not offered through the employer.  For example, a local insurance broker may ask the employer if it can sell cancer insurance to its employees and allow the employees to pre-tax their premiums through the employer’s cafeteria plan.  Before an employer chooses to allow such practices it should carefully consider the implications.  Making a cafeteria plan available for individual policies or paying for any portion of the premiums raises issues under the Internal Revenue Code, ERISA, COBRA, HIPAA and other federal mandates.  


A threshold question is whether payment of premiums for an individual policy is permitted at all under the cafeteria plan rules.  Only “qualified benefits” may be offered through a Section 125 (“cafeteria plan”) plan.  Qualified benefits include, but are not limited to,: (i) coverage under an accident or health plan, (ii) dependent care assistance benefits, (iii) group term life insurance, and (iv) health flexible spending accounts.  However, the benefits may not defer compensation.  To the extent an individual policy provides a benefit that defers compensation it can not be offered through a cafeteria plan.  If, however, the policy is considered a “qualified benefit”, the fact that it is an individual policy rather does not effect its coverage under the cafeteria plan.


A second question is who must own the policy.  It is currently unclear whether an employer’s cafeteria plan can permit its employees to pay for individual policies that are owned or held in the name of the employee’s spouse.  From a tax standpoint, it seems that it should not matter whether the employee’s family is covered under the employee’s policy or the spouse’s policy so long as there is no double-dipping.  However, because of the lack of formal guidance in this area, employers should be aware that there is currently no clear answer as to whether individual policies owned by an employee’s spouse can be pre-taxed through the employer’s cafeteria plan.


A third consideration is the inclusion of individual policies in the cafeteria plan document.  According to Section 125(d), every cafeteria plan must be administered pursuant to a formal written plan.  Failure to comply with this requirement may result in loss of favorable tax treatment with respect to the benefits.  Plan sponsors should carefully consider how to satisfy these requirements when the plan provides coverage for individual policies.  At a minimum, the plan document must specify what types of individual policy coverage can be elected and funded through the cafeteria plan.  In addition, as with any cafeteria plan, employee coverage elections are subject to the irrevocable election requirements.  


Even though the Internal Revenue Code generally permits individual accident and health policies to be included in an employer’s cafeteria plan, doing so can create compliance issues under other laws.  Most importantly, by allowing payment of premiums under its cafeteria plan, an employer may unwittingly make the individual policies subject to ERISA.  And, if the policies provide health care, they may be subject to COBRA.  Furthermore, HIPAA and other group health plan mandates will apply if the health benefits are not “excepted benefits.”


An individual insurance policy providing benefits of the kind enumerated in ERISA may be subject to ERISA, so long as there is sufficient involvement by the employer in the ongoing administration of the arrangement. This may be so even if the arrangement covers only one employee and even if the employer makes no contributions toward the premiums.  While the Department of Labor regulations except certain individual policy arrangements if they have minimal employer involvement, at least one court has found that including individual policies in a cafeteria plan was too much employer involvement, causing the individual policy arrangement to be subject to ERISA.  


If an employer is comfortable with its risk of ERISA compliance obligations, the next question is whether it should allow individual health policies providing major medical coverage to be offered under a cafeteria plan. Doing so implicates COBRA, HIPAA and other federal mandates.


HIPAA, for instance, applies to employer sponsored health plans regardless of employer size but excepts plans that provide only “excepted benefits.”  Major medical coverage is not an excepted benefit under HIPAA.  Therefore, an employer that allows individual major medical insurance premiums to be pre-taxed under its cafeteria plan risks the implication that these insurance policies are group health plans subject to HIPAA.  Compliance with HIPAA, however, is likely impossible with respect to these individual policies.  For example, individual underwriting and premium structure for individual policies likely violates HIPAA’s nondiscrimination rules for group health plans.  Therefore, it is generally not wise for an employer to offer individual major medical coverage under its cafeteria plan.


An additional consideration is the impact of COBRA on individual health policies.  As explained above, the mere act of including individual policies under a cafeteria plan may be enough to convert the policies into employer-provided benefits subject to ERISA.  Where individual policies providing health care are subject to ERISA, they will also qualify as group health plans that are potentially subject to COBRA. 


Finally, when individual policies are paid for under an employer’s cafeteria plan, they may become subject to other employment laws in addition to ERISA, COBRA, and HIPAA.  For example, certain coverage continuation and/or reinstatement requirements apply to group health plans of employers subject to the Family Medical Leave Act (“FMLA”)  Similarly under the Uniformed Services Employment and Reemployment Rights Act (“USERRA”), employers must provide certain benefit rights to employees who take a leave of absence for military service, including continuation of health coverage and reinstatement in the employer’s health plan without regard to preexisting conditions exclusions, waiting periods or other coverage limitations.  In addition, general employment laws may be applicable including the ADA, Title VII of the Civil Rights Act, the ADEA, and the Equal Pay Act.  Further, underwriting practices that are common with respect to individual policies provided outside the employment context may be illegal when coverage is made available in the employment context.  


The bottom line is that an employer should carefully consider the legal implications of offering individual policies through its cafeteria plan.  Most employers do not allow individual major medical plans or other health plans to be pre-taxed through their plans given the implications of HIPAA and COBRA.  However, for non-health benefits, employers should carefully weigh the  employer’s compliance obligations under ERISA as well as the possible risks under employment-related laws before proceeding. 


D.
Waiving ERISA Exemption


An employer who is exempt from ERISA as a governmental or church plan can lose this exemption by holding itself out to its employees as covered by ERISA.  For example, providing the ERISA Statement of Rights in a Summary Plan Description would likely be conduct the DOL would consider as a wavier of the employer’s ERISA exemption and subject to ERISA.  This is also true for plans which are not covered by ERISA because they meet the voluntary employee pay all or the payroll practice safe harbors.  Therefore, you should make sure that your ERISA exempt employers who want to remain exempt from ERISA do not accidentally become subject to ERISA because of the language in their plan documents.  In addition, you may want to specifically state in the plan documents that the plan is not subject to ERISA.  


E.
Making “Exceptions” to the Plan Document


Employers sometimes wish to help out their employees by bending the rules of their benefit plans.  This is especially true with cafeteria plans  or health plans where the employer does not need the permission of an insurance company.  Making exceptions is, however, dangerous as it can (1) set a precedent by which other participants could rely upon in arguing their benefits should also be covered, (2) could result in a discrimination claim in the event you bend the rules for some employees but not for others and those other employees are members of protected classes, and (3) if it’s a change to any of the IRS rules regarding participant election changes it could jeopardize the favorable tax treatment of your cafeteria plan.  Therefore, if you want to make a change, you should first amend the plan document effective immediately or wait until the next plan year to implement the change.  

F. Not Following the ERISA Claims Procedures


ERISA has always required that employee benefit plans implement certain claims procedures with respect to the payment and denial of claims for benefits.  However, in November 2000, the DOL significantly changed these claim procedure requirements, especially with respect to health and disability claims.  Although these regulations were finalized in 2000, the effective date was delayed.  Therefore, many health plans did not have to comply until this year.  Thus, it is likely that many of your plans may not have implemented these new claims procedures.  Below is a summary of these new claims procedures.


The DOL’s new claims procedures not only require a plan to make benefit determinations within a specific period of time.  The following chart summarizes the regulations’ time requirements:


Type of Claim
 

Time for


Time Frames for





     Benefit Determination
      Adverse Determinations    

	Group Health Plan

Urgent Care


	72 Hours


	72 Hours

	Group Health Plan

Non-Urgent Care
	Pre-Service Claim: 15 days

(plus a 15 day extension if circumstances warrant)

Post-Service Claim: 30 days

(plus a 15 day extension if circumstances warrant)


	Pre-Service Claim: 30 days

Post-Service Claim: 60 days

	Disability Plan
	45 days (plus a 15 day extension if circumstances warrant)
	45 days (plus a 45 day extension if circumstances warrant)



	Other welfare/pension plans
	90 days

unless extension warranted
	60 days

unless extension warranted





As the chart indicates, the regulations now differentiate between urgent and non-urgent claims and claims filed before or after the rendering of medical care.  A claim involves "urgent care"  if the non-urgent time frames could either seriously jeopardize the life or health of the claimant or the ability of the claimant to gain maximum function, or according to the claimant's physician, subject the claimant to severe pain that cannot be managed without the care and treatment designated in the claim.  A determination of whether a claim involves "urgent care" is either made based on the claimant's physician's certification or by an individual acting on behalf of the plan using the judgment of a prudent layperson.


In addition, the final regulations give claimants 180 days to appeal adverse determinations.  Any review of an adverse health claim may not afford any deference to the initial adverse benefit determination and must take into account any information submitted in support of the claim even if it was not previously submitted with the initial claim.


In addition to the time requirements, the regulations specify what information participants are entitled to when their claims are denied.  All adverse benefit determinations must be in writing and contain the following information:

· The specific reasons for the denial and pertinent plan provisions;

· A description of any additional information required from the participant;

· A description of the claimant’s right to obtain relevant documents and other information;

· A description of the appeals process or right to sue if appeals process has been exhausted;

· For health/disability claims, a statement that a copy of “internal rules or guidelines” relied on in denying the claim may be obtained upon request and without cost; and

· For health/disability claims, a statement that a written explanation of any “scientific or clinical judgment” relied upon in denying the claim may be obtained on request and without cost. 

III. What the HR Professional Should Know About….Health Savings Accounts


The newly passed Medicare Prescription Drug, Improvement and Modernization Act of 2003 creates a new tax-favored vehicle to pay for out-of pocket medical expenses and certain insurance premiums called the “Health Savings Account.”  The Health Savings Account (“HSA”) has significant advantages over similar benefits currently offered by employers, such as health flexible spending accounts.  Although much of the attention has been focused on the Act’s Medicare prescription drug benefit provisions, one U.S. Senator recently commented that the new HSA will be a “consumer revolution in health care.”  Because of the HSA’s many attractive features, it is likely to be a popular benefit option among employers and employees.  


A.
HSA Highlights


The HSA combines several of the attractive features of other benefit options, including health flexible spending accounts and health reimbursement arrangements.  HSAs allow individuals to use pre-tax contributions for medical expenses not covered by insurance because of a policy with a high deductible.  In addition, tax-free distributions may be made from an HSA for other benefits, such as long-term care insurance premiums.  HSAs may be established by an employer and may be funded through employer and individual contributions; however, the HSA belongs to the individual and follows the individual from job to job and into retirement.  Therefore, there is no forfeiture requirement.


HSAs will likely provide the most benefit to participants once they reach retirement.  HSAs can be used during retirement to pay for retiree health care, Medicare expenses and prescription drugs.  In addition, between ages 55 and 65, individuals can contribute more than the allowed maximums, called “catch-up” contributions, to build their HSAs to assist in paying for health care during retirement.  The HSA may also be transferred to a spouse on a tax-free basis upon the individual’s death.


The following is a list of the HSA’s important attributes:

· Workers under the age of 65 can accumulate tax-free savings for lifetime health care needs if they have a high deductible health plan or are uninsured.  A “high deductible health plan” is a health plan with a minimum deductible of $1,000 and $2,000 for family coverage policies.  However, the health plan cannot have a deductible that exceeds $2,250 for single policies or $4,500 for family policies.  In addition, the out-of-pocket maximum under the plan cannot exceed $3,000 for single policies and $5,500 for family policies.  Preventative care does not need to be subject to the deductible.

· Individuals can make pre-tax contributions of up 100% of the health plan deductible.  

· Pre-tax contributions can be made by any person.  Employer contributions will be subject to nondiscrimination rules, requiring employers to make comparable annual contributions for all employees covered by a qualifying health plan, with adjustments allowable for part-time or part-year employees.  Individual contributions made through salary reductions, however, should not be subject to the nondiscrimination rules.

· Individuals age 55-65 can make additional pre-tax “catch-up” contributions of up to $1,000 annually (phased in over time).

· Tax-free distributions are allowed for health care needs not covered by the insurance policy or other insurance premiums.  Examples of tax-free benefits include qualifying medical expenses, COBRA premiums, long-term care insurance premiums, and health insurance premiums for the un-employed.  In addition, tax-free distributions can be used to pay for certain retiree health care expenses, including retiree health insurance, Medicare expenses, prescription drugs, and long-term care services.

· The individual owns the account.  The savings follow the individual from job-to-job and into retirement.  Self-employed individuals can also create an account.

· HSA savings can be drawn down to pay for retiree health care once an individual reaches Medicare eligibility age.

· Catch-up contributions during peak savings years allow individuals to build a nest egg to pay for retiree health needs.  Catch-up contributions allow a married couple to save an additional $2,000 annually (once fully passed in) if both spouses are at least 55.

· Tax-free distributions can be used to pay for retiree health insurance (with no minimum deductible requirements), Medicare expenses, prescription drugs, and long-term care services, among other retiree health care expenses.

· HSA ownership may be transferred tax free to the account beneficiary’s spouse or former spouse in connection with divorce, separation or the death of the account beneficiary. 


B.
DOL Guidance

The Department of Labor has issued important guidance on HSAs.  According to the DOL’s April 2004 guidance, HSAs will not be subject to ERISA if the employees’ participation in the program is voluntary and the employer’s involvement is limited.  The DOL indicates that an employer may make employer contributes to HSAs for employees without causing the arrangement to be an ERISA plan.  The DOL does, however, caution that any of the following employer actions will create an ERISA-covered plan: 

· limiting an employee’s ability to move HSA funds to another HSA;

· imposing conditions on the use of HSA funds;

· making or influencing investment choices for HSA funds;

· representing that the HSAs are an employee welfare benefit plan under ERISA; or 

· accepting any payment or compensation in connection with an HSA.


The employer can, however, limit the forwarding of any contributions through its payroll to a single HSA provider without triggering ERISA so long as the employee is not restricted from moving funds to another HSA.  The employer can also limit contributions as needed to satisfy the Code’s requirements.

C. IRS Guidance


The IRS has already issued numerous helpful guidance on HSAs.  These can be obtained from the IRS’ website at www.irs.gov.  Below are 10 commonly asked questions which have been addressed by the IRS:


1.
Can an individual who has a prescription drug benefit in addition to an HDHP which pays benefits before the individual has satisfied the annual deductible participate in an HSA?


Answer:  No, however, the IRS has issued transitional guidance allowing such individuals to contribute to HSAs until January 1, 2006.  This transitional assistance applies only to prescription drug benefits.


2.
Who may make contributions on behalf of an eligible individual?


Answer: Any person (employer, family member, or other person) can make contributions to an HSA on behalf of any individual.  The account, however, can only belong to one individual and can not be jointly owned by spouses.

3. Can both spouses contribute up to their family plan’s deductible?

Answer: No.  The maximum a married couple can contribute is the amount of the family plan deductible.  Contributions, however, can be allocated however they choose.

4.
If an account beneficiary’s spouse or dependents are covered under a non-HDH, are distributions from an HSA to pay their qualified medical expenses excluded from the account beneficiary’s gross income?

Answer:  Yes.  Distributions from an HSA are excluded from income if made for any qualified medical expense of the account beneficiary, the account beneficiary’s spouse and dependents  However, distributions made for expenses reimbursed by another health plan are not excludable from gross income, whether or not the other plan is an HDHP.

5.
May an account beneficiary pay qualified long-term care insurance premiums with distributions from an HSA if contributions to the HSA are made by salary-reduction through a cafeteria plan?

Answer: Yes.  Section 125(f) provides that the term “qualified benefit” under a cafeteria plan shall not include any product which is advertised, marketed or offered as long-term care insurance.  However, for HSA purposes, section 223(d)(2)(C)(ii) provides that the payment of any expense for coverage under a qualified long term care insurance contract is a qualified medical expense.  Where an HSA that is offered under a cafeteria plan pays or reimburses individuals for qualified long-term care insurance premiums, section 125(f) is not applicable because it is the HSA not the long-term care insurance that is offered under the cafeteria plan.

6.
May a retiree who is age 65 or older receive tax-free distributions from an HSA to pay the retiree’s contributions to an employer’s self-insured retiree health coverage?

Answer:  Yes.  Pursuant to Section 223(d)(2)(B), the purchase of health insurance is generally not a qualified medical expense that can be paid or reimbursed by an HSA.  However, there is an exception for coverage for health insurance once an account beneficiary has attained age 65.  The exception applies both to insured and self-insured plans.

7.
Does an employer who offers to make available a contribution to the HSA of each employee who is an eligible individual in an amount equal to the employee’s HSA contribution or a percentage of the employees HSA contribution satisfy the requirement that all comparable participating employees receive comparable contributions?

Answer:  If all employees who are eligible individuals do not contribute the same amount to their HSAs and consequently do not receive comparable contributions, the comparability rules are not satisfied, notwithstanding that the employer offers to make available the same contribution amount to each employee who is an eligible individual.  The comparability rules, however, do not apply to HSA contributions made through a cafeteria plan.  These contributions would, however, need to satisfy the cafeteria plan’s nondiscrimination requirements.

8.
How do HSAs differ from health flexible spending accounts?

Answer:  HSAs are not subject to the prohibition against a benefit that defers compensation by permitting employees to carry over unused elective contributions or plan benefits from one plan year to another plan year.  In addition, HSAs are not subject to the requirement that the maximum amount of reimbursement must be available at all times during the coverage period. Finally, the mandatory twelve month coverage period does not apply.

9. What are permissible investments for HSAs?

Answer:  HSA funds may be invested in investments approved for IRAs (bank accounts, annuities, CDs, stocks, mutual funds, or bonds).  HSAs may not invest in life insurance contracts or in collectibles or other tangible person property.  HSAs may, however, invest in certain types of bullion or coins.  The HSA trust or custodian may restrict investments to certain types of permissible investments.


10.
May an HSA trust or custodial agreement restrict HSA distributions to pay or reimburse only the account beneficiary’s qualified medical expenses?


Answer:  No.  The HSA trust or custodial agreement may not contain a provision that restricts HSA distributions to pay or reimburse only the account beneficiary’s qualified medical expenses.  Thus, the account beneficiary is entitled to distributions for any purpose and distributions may be used to pay or reimburse qualified medical expenses or for other non-medical expenditures.  Only the account beneficiary may determine how the HSA distributions will be used.  
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